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State employees may seek public
office, on their own time. State
employees seeking public office must
comply with §17-1-7, Code of Alabama
1975 and where applicable $3A4-24-38,
Code of Alahama 1975,

Near Mr. Tapley:

The Attorney General is in receipt of vour recent request
for an opinion in which you pose three questions concerning the
applicabhilitv of 8§§36-26-38 and 17-1-7(alf3), to employees and
officers of the judicial system. Vour specific questions are:

1. Tnless there is a specific statute or provision
of law governing a particular ovosition or
office 40 the abhove-cited nrovisions authorize
state employees to seek nomination and election
to any public office without havinag to take a
leave of absence without pay to do so?

2., If the answer to question one is in the affirm-
ative, are there any conditions or restrictions
regarding state employment that apply to such
persons while seeking office?
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3. If the answer to question one is in the
negqative under what conditions or re-
strictions can a state emplovee, hoth
merit and confidential, seek election
to a state, county ~r municipal office?

We will answer each of your gquestions in order.
Section 17-1-7(a)(3) provides:

Mo nerson in the emplovment of the
State of Alahama, whether classified or
unclassified, shall he denied the right
to participate in city, countv or state
political activities to the same extent
as any other citizen of the State of
Alabama, including endorsing candidates
ani1 contrihuting to campaigns of his
choosing, provided, however, any person
within the classified service must com-
ply with §36-26-38.

Subsection (a)(4) allows persons employed by a city, a county,
or the State to join political clubs, organizations, and

" political parties., Subsection (a)(5) allows persons employed by
a city, a county, or the State to publicly support issues,
circulate petitions and contrihute freely to political
candidates. No part of §17-1-7(a) sets out limitations upon
employvees of the State of Alabama. Subsections (%) and (c) do
set out limitations including prohibitions against using official
authority or positions to influence votes and a specific
orohihition againat the use of state funda, oproperty, or time
for any political activities. 1In 3817-1-7(c) the following
nrohibition is found:

.«.Any person who is in the emplovment
4f the State of Alabama must be on ap-
proved leave to engage in such politi-
cal action or such person must he on
personal time before or after work and
on holidays...

Subsection (c) also goes on to provide that solicitations by
supervisory emplovees from subordinate employees and coercion
to assist in political activities are forbidden.
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Therefore, the answer to question one is that a state
employee is not necessarily regquired to he on a leave of ahsence
when seeking puhlic office. ™he emplovee may continue to holA
Aown their state job as long as the political activities
conducted hy the employee are done on their nersonal time, i.e.,
not on state work time.

The answer to question numher two is contained in question
numker one., The restrictions to he placed upon state employees
political activities are found in §17-1-7 and where apwvlicable
§36-26-33. The Nffice of the Attornevy Teneral has recently
igsued several opinions concerning political activities. I have
attached Npinion No. 85-N0265 and Opinion Wo. 84-00369 for your
further information.

Since the answer to the question number one was in the
affirmative it is unnecessary to answer question number three.

We hope that we have fully and completely answered your
guestions and if we may provide you with further information
please feel free to contact this office at this time.

Sincerely yours,

CHARLES A, IRADDICK
Attorney General

RICHAKD M. MEANOWS
Asgistant Attorney Seneral

d
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Municipalities - Employees -
Employers - Employment -
Political Activities

The extent to which employees
of the City of Dothan may
participate in city, county,
state and federal elections
discussed.

Dear Mr. Hause:

_ The Attorney General is in receipt of your request for
an opinion concerning the extent to which employees of the

City of Dothan are allowed to participate in city, county,

state and federal elections.

You have posed five specific questions concerning the
extent to which employees of the City of Dothan may partici-
pate in political activities, Each guestion will be answered
individually.

l. Please advise if city employees may parti-
cipate in city elections, county elections,
state elections and federal elections.

Employees of the City of Dothan may participate in county
elections, state elections and federal elections. Section
17-1=-7, Code of Alabama 1975, allows the employee of any city
to participate in county and state political activities to the
same extent as any other citizen of the State including
endorsing candidates and by contributing to campaigns.
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Section 17-1~7 also allows employees of a city to become
members of political c¢lubs and organizations including state
and national pclitical parties. In subsection (a)(5) of
Section 17-1-7 employees of a city are given the right to
publicly support issues of public welfare, circulate
petitions and contribute freely to causes of their choosing.
Section 23 of the City of Dothan Civil Service Act does
prohibit city employees from seeking a city office., Sectiocon
17-1-7 does not grant the right to a city employee to seek a
city office and this section may not restrict participation
in federal elections. (See question 5 below for the extent
to which city employees may participate in c¢city politics.)
Therefore, it is the opinion of the Attorney General that
employees of the City of Dothan may participate in county,
state and federal elections to the extent allowed by Section
17-1=-7 and Section 23 of the City of Dothan Civil Service

Act.

2. Please advise: May city employees continue

' to hold their city position while running for,
and if elected, to a city, county, state or fed-
eral office?

An employee of the city may not campaign or otherwise
participate in political activities during normal working
hours, The extent to which a city employee may use an
appropriate type of leave to participate in political
activities would be determined by the policies of the City of
Dothan as allowed by the City of Dothan Civil Service Act.

If a city employee were to be elected to a county, state, or
federal office the possibility of a violation of Article
XVII, Section 280 of the Constitution of Alabama of 1901
would arise, This section prevents a person from holding two
offices of profit at the same time. It is the opinion of the
Attorney General that the answer to this question would
depend upon the office held and the particular leave policies
of the City of Dothan, As noted above a city employee may
not remain in his position and seek a city office. (See
Questions 4 &§ 5 below)

3. May city employees actively campaign for
candidates to be elected in city, county, state
and federal offices?

Section 17-1-7 (a)(l) allows a city employee to
participate in a county or state political activity to the
same extent as any other citizen of the State of Alabama. It
is the opinion of the Attorney General that an employee of



Honorable William G. Hause
Page Three =

the City of Dothan may not participate in city political
activities except as allowed in Section 17-1-7 (a){(4) or (%)
and the Civil Service Act of the City of Dothan. (See
Questions 4 & 5 below)

4. May city employees place campaign posters
and literature in support of their candidates
on their private property such as automobiles
and yard signs?

The City of Dothan Civil Service Act provides in Section
23 (e) that a classified employee of the City of Dothan may
exercise his right as a citizen privately to express his
opinion and to cast his vote, It is the opinion of the
Attorney General that the placing of a campaign poster in a
yard or a bumper sticker on a private automobile is an
expression of free speech as allowed both under the City of
Dothan Civil Service Act and the First Amendment of the
United States Constitution,

5. May city employees wear lapel buttons and
distribute campaign literature for candidates
seeking a political office in the city,
county, state or federal government?

Section 17-1-7 (a)(l) allows the city employee to
participate in county and state political activities to the
same extent as any other citizen of the State of Alabama,
Therefore, those portions of the City of Dothan Civil Service
Act which conflict with Section 17-1-7 are repealed or
superseded by implication., See Pletcher v. Tuscaloosa
Federal Savings and Loan Association, 314 So.2d 51 (1975);
Connor v, State, 153 So.2d 787 (1963). The City of Dothan
Civil Service Act in Section 23 (e) does allow employees in
the classified service to express their opinion and to vote
for a candidate of their choice, It is the opinion of the
Attorney General that the City of Dothan Civil Service Act
and Section 17=1-7 do not allow city employees to support
candidates for city office other than as expression of their
personal opinion. Thus contributions to and active
participation in political campaigns by classified city
employees is not allowed by Section 17-1-7 and is prohibited
by the Civil Service Act of the City of Dothan. It is
sometimes difficult to draw a line and delineate exactly what
amounts to an expression of an individual's personal opinion
and active participation in a political campaign. The
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Attorney General is extremely reluctant to determine when the
wearing of a lapel button exceeds the expression of personal
political opinion and becomes campaigning within the
individual's workplace, The Attorney General believes that
local officials are best able to determine the application of
the local act specifying the extent to which city employees
may campaign for city candidates.

We have enclosed two prior copinions of the Attorney
General dealing with city employees and political activities,
These opinions are an opinion of the Attorney General dated
June 4, 1982 to the Honorable James M. Campbell and opinion
of the Attorney General dated June 28, 1982 addressed to
the Honorable Don Siegelman,

We hope that we have fully and completely answered your
questions and if we may provide you with any further
information, please feel free to call upon this office at any

time.

Sincerely yours,

CHARLES A. GRADDICK
Attorney General
By:

RICHARD N. MEADOWS
Assistant Attorney General

CAG:RNM:mth
Attachments
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Honorable James M. Campbell
Member, House of Representatives
District No. 59
Post Office Box 2003
Anniston, AL 36302
| Elections - ﬁunicipalitits - -

Candidates -

City employees may participate
in County and State political
activities to the sames extent
as any other citizen notwith-
standing the provisions of
Section 15 of the Anniston
Civil Service Act.

Dear Representative Campbell:

The O0ffice of the Attornmey General has received your
opinion request dated May S, 1982. In the request you ask
whether employees of the City of Anniston can participate in
county and state political activities notwithstanding the
provisions of Act 53 - 592, Section 15, page 7 (the Anniston
Civil Service Act).

Soétion 15 provides:

No employee shall make, solicit

or receive any assessment, donation,
subscription or contribution for
any political purpose whatsoever,
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or be a member of a committee or
an officer of a political party,
or take any part in its management
or affairs except to exercise his
right as a citizen to express his
opinion and cast his vote; no
employee shall assist any candidate’
for nomination or election to public
office, or make any public statement
in support of or against any such
candidate, or participate in any
manner whatever in the campaign of
any candidate in any general or
primary election; and no employee
shall receive any appointment or

: advancement as a reward for his
support of a candidate for office
or a political party; nor shall he
be dismissed, suspended or reduced
in rank or pay as punishment for his
failure to support any candidate for
political office.

Code of Alabama 1975, § 17-1-7 provides, in pertinent
part, that:

(a) (1) No person in the employment
of any city, whether classified or
unclassified, shall be denied the
right to participate in county and
state political activities to the
same extent as any other citizen

. of the state of Alabama, including
endorsing candidates and contributing
to campaigns of his choosing.
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It unequivocullg states that no person in the employment of
any city shall be denied the right to participate in political
activities on state and county levels. Thus, it is the opinion
of this office that Section 15 of the Anniston Civil Service
Act i3 clearly in conflict with § 17-1-7 to the extent that it
denies city employees this right.

Where a new law covers the subject-matter of a former
law, "and is inconsistent with it, and evidently intended to
supersede and take the place of it, it repeals the old law by
implication."”  Fletcher v. Tuscaloosa Féderal Savings & Loan
Ass'n., 294 Ala. ) o. . s applies to
conflicts between general and local laws. Connor v. State,
275 Ala. 230, 153 So. 2d 787 (1963). Therefore, it appears
that the enactment of § 17-1-7 impliedly repealed the incon-
sistent portions of Section 15. Although city employees may
be prohibited from participating in city political activities,
they cannot be prohibited from participating at the state and
county levels. )

I do hope this response sufficiently answers your
inquiry. If, however, we may be of further assistance, please
do not hesitiate to contact us.

Very truly yours,

CHARLES A. GRADDICK
Attorney General
By-

. A Hode_

JAN A. WADE
Assistant Attorney General

JAW:db
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Honorable Don Siegelman
Secretary of State

State Capitol .
Montgomery, Alabama 36130

‘State Employees - Employees,
: . Employers, Employment -
L . - . - .Political Activities

S . } : _'? Discussion of state employee
T . ___-',, 3 R polztxcal actzvzt;es.

':;. .af-‘-'-;;;;ﬂ"- - -
s s eyt DT .';;.,, - -
S Dear M:. Szegelman..,_?,;,_.,_2,?:£$;;,
—-- - —ra- = -.-‘ ‘.;_..- 1w -o::-": -:‘_ Y A - -, -" -'"'.‘
% -__... ‘.‘-"-;: 5, *:‘. h“ ::L-‘E‘: ’?%r"‘ —— .‘.‘

ﬁﬁ#égfpﬁ;i‘You'havé‘?equestqgjgn Oplni°ngegardrn9'Varlbu’ aséeéf- =

SO e - —_—— ™
e of state: employees‘*znvolvemcnt 1n'polzt1ca1 actzvxties A2
i whzch reads, in part. as tollows-" :E“"~ S T

- -l

= . ‘i e -

"Wc have had numerous inquzrles as to
where in the law.it states that employ-
ees of the state cannot participate in
campaigns for state offices, and I would
like to pose the following questions in -
érder to give well-founded and precise
information to state employees:

"What can state employées do as cam-
paign workers in campaigns for pecple
running for state office?

"Can employees of the state run for
state office themselves?

"If state employees must resign to run
for state office (or county employees must
resign to run for county office), when must
they resign?
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"Time is, of course, of the essence
in getting this information to the people,
therefore I would greatly appreciate your
. prompt. attention."

In response to your lnquxrles, state employees are pro-
hibited under the Alabama merit system law from participating
in political campaigns. Section 36-26-38, Code of Alabama
1975, provides, in pertinent pars:

"...No employee in the classified service

shall be a member of any naticnal, state

or local committee of-a-political party

or an officer of a partisan political _ .
club or a candidate for nomination.-or ' - -
election to any public office or shall :
take any part in the management or affairs

ﬁ?ﬁ ~~ of any political party or in any political - =
R campazgn, except to exercise his rzght as :
Pk : S a citizen privately to express hxs opxn;on w

‘and to cast his vote,...?iz

- et .
s

e e .‘t.",‘,.-’..-.._g.q A :'__

= ul “““ " 'Thls law hai'been modzfied by‘Sectlon 17-1-7(3), Code™

5 —

£ ke ‘of Alabama - lS?S,hghzch'states that“"No ‘person:in the’ empon-'=§
Jﬂﬁar‘ment of the state? o:ﬂnlabamaﬂgwhether classified. or'ﬁﬁ=_: e ki o
'ﬁﬁf-. class:f:ed,'shall be denied’® the'rzght to participate ‘in: ztx '-fv;,
'~ or county political activities to the same extent as any -
other citizen of the state of Alabama, including endorsing

candidates and contrlbutlng to campaigns of his chooszng.
(Emphasis added)

.

Because this section authorizes state employees to
participate only in c;ty and county political activities, ‘
the prohibition of Section 36-26-38 still applies with regard
to state political activities.

Your first guestion is "What can state employees do as
campaign workers in campaigns for people running for state
office?"” Section 36-26-38 provides that a state employee
must not take any part in the "management or affairs of any
political party or political campaign, except to exercise his
right as a citizen privately to express his opinicon and to
cast his vote." Wnhile this language is not specific, it would
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seem to prohibit state employees from endorsing candidateés
and contributing to campaigns, inasmuch as Section 17-1-7(3)
specifically authorxzes these activities with regard to city
and county campaigns.

It should be noted that the Supreme Court of the United
States in Broadrick v. Oklahoma, 413 U.S. 601, 37 L. Ed. 24
830, 92 s. Ct. 2908 (1973) upheld an Oklahoma state merit
system act which is almost identical to Alabama's Section
36-26-38. . However, thae Court in Broaderick did not address
the question of whether such activities as placing bumper
stickers on cars or wearing campaign buttons were unlawful.

This office has long taken the position that Section 36-26-38
is not a strict prohibition against all political expression and
that pursuant to an employee's right to express his opinion
privately he may i) wear pelitical buttons while not at work,

2) place a bumper sticker on his car, or 3) attend pecliticat .
... ~meetings purely as a spectator. .Opinion to Hon. Tom Drake,
¥ Sept. 23, 1975, Quarterly Repo:t of the Attorney General,.
;?H*T;'Vol 160, p. 28

. - -
.. _,_,_ K "-r.,.‘._- - .
P . o R -

"-‘”7~ .

: Pﬁ In response to your ‘second quest;on, this office has
i&prev;cusly Tuled_t that pu:suaq&hto Sectzon 36-26-38"a statc ;
= --employee.may*not Tun for;statesoffice unless .he resignsﬁog§F
a.ap*“'takes aleave of*absencc?’-Opinion 6 Lewis W. Beadley,=3& '
S Aug. 30, 1973, Quarterly Reports of the Attorney General,
== . Vel. 152, p. 19. The determination of whether a leave of

' absence w;ll be granted is within the discretion of the
employer. If a leave of absence is not granted, the state
employee must resign in order to run for state office. -

In reaponsc to your third question, it is my opinion
that a state employee must resign or take a leave of absence
no later than the date that he qualifies for a particular offlce
because it is at that time that he officially becomes a .
candidate for ncmination or election to a public office in
conflict with Section 36-26-38. However, if the employer begins
to campaign prior to the time that he qualifies or to do anything
that is otherwise prohibited by Section 36-26-38, he should

resign at that time.
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These are questions that frequently arise in all areas
of state and local government, and it is my hope that this
opinion is of some help in answering them.

Sincerely,

CHEARLES A. GRADDICK
Attorney General

By- .
A Z\ZZA«//
LINDA C. BRELAND -

Assistant Attorney General =

LCB:bb

" o ol
-:u& T A T e
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Representative Steve Hettinger
301 Randolph Avenue
Huntsville, Alabama 35801

Boards of Education -~ Employees,
Employers, Employment -
Political Activities o

An employee of Alabama Educational
Television Commission is not
prohibited from running for the
Huntsville City School Board.

Dear Representative Hettinger:

The Attorney General is in receipt of your request for an
opinion wherein you posed two questions based upon whether or
not a State Merit System employee may be a candidate for the
Huntsville City School Board. The specific questions posed
are:

(1) Can Mr. Kling be denied use of his
accumulated annual leave to campaign?

(2) Can Mr. Kling be terminated (or have
his job eliminated) if he wins the
election?

The Alabama Legislature, during its 1983 Regular Session,
passed Act No. 83-497 which amended §§ 17-1-7 and 36-26-38 Code
of Alabama 1975. Act No. 83-497 (Regular Session 1983), more
commonly known as the Equality of Citizenship Act, amended these
sections to remove certain prohibitions against a State Merit
System employee seeking public office.

Section 17-1-7, Code of Alabama 1975 provides in
subsection (3) that no employee of the State of Alabama
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whether classified or unclassified shall be denied the right to
participate in City, County or State political activities to
the same extent as any other citizen of the State. Subsection
(3) is qualified by the statement that "Any person within the
classified service must comply with § 36-26-38."

Section 36-26-38, Code of Alabama 1975 in subsection (a)
provides in part:

"...NO employee in the classified service

shall be a member of any national, State

or local committee of a political party or

an officer of a partisan political club

or a candidate for nomination or election

to any public office or shall take any -
part in the management or affairs of any .
political party or in any political

campaign, except on his personal time and

to exercise his right as a citizen

privately to express his opinion and to

cast his vote; provided, however, that

nothing in this section shall prohibit

any person in the classified service from

serving out the term of a party office

for which he had been elected at the time

this chapter goes into effect.”

The 1983 amendment to § 36-26-38 added the phrase "except on
his personal time." This amendment removed the prohibition
that a Merit System employee could not participate in political
activities.

Section 17-1=7 in subsection (c) provides:

"No person in the employment of the State
of Alabama, whether classified or
unclassified, shall use any State funds,
property or time, for any political
activities. Any person who is in the
employment of the State of Alabama must
be on approved leave to engage in such
political action or such person must be
on personal time before or after work or
on holidays,..."
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Rule 570-x-13-.o4. Use of Annual Leave of the Rulas of the
State Personnel Board provides:

"Employees may use annual leave
accumulated with the approval of their
respective appointing authorities, at the
time they prefer, subject always to the
right of the appointing authorities to
plan the work under their control and to
agthorize leave at such time as the
amployee can best be spared.”

This rule of the State Personnel Board fully recognizes that an
appointing authority or employer should not allow the work of
his department or agency to suffer due to the desire of an
employee to exercise his or her accumulated annual leave. -
Therefore, approved leave as discussed in § 17-1=-7(c) means .
leave approved consistent with Rule 670=-X~-13=.04, Rules of the -
State Personnel Board.

The specific questions posed in your request for an
opinion includes the question, "Can the employee be denied use
of his accumulated annual leave to campaign?”™ It is the
opinion of the Attorney General that the answer to that
question is that the employee may be denied annual leave to
campaign if the appointing authority makes a determination that
the work of the department will not be able to be performed if
the employee is on leave for an extended period of time. It is
the opinion of the Attorney General that the appointing
authority may not deny the employee the use of his accumulated
annual leave merely for the reason that the employee intends to

seeX public offfice.

The second question asked, is whether the employee may be
terminated (or have his job eliminated) if he wins the
election. Section 36-26-38 in subsection (a) provides:

"No person shall be appointed or promoted
to or demoted or dismissed from any
position in the classified service or in
any way favored or discriminated against
with respect to employment in the
classified service because of his
political or religious opinions or
affiliations....
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Any employee in the classified service
may engage in political action or
political activities on personal time
before and after work, holidays and
during approved leaave."

It is the opinion of the Attorney General that neither § 17-1-7
nor § 36-26-38 allows the employee to be terminated {(or have his
job eliminated) merely because he has sought and won public
office. However, Article XVII, § 280 of the Constitution of
Alabhama of 1901 provides that no person shall hold two offices
of profit at one and the same time under this State. Since a
State Merit position is not an office of profit, Article 17

§ 280 of the Constitution of Alabama does not prohibit the
holding of a seat on the Huntsville City Board of Education
while being a State Merit System employee. If the employee is:
elected he must take appropriate steps to ensure that his normal
and regular duties as a state employee are fulfilled.

One further qualification to the fact situation posed and
the answers enumerated above should be made, Both
§§ 36-26-38 and 17-1-7 make it perfectly clear that the employee
must either be on approved leave or strictly limit his
campaigning to personal time. FEven if the employee is not
on approved leave, he may campaign after work hours or ©on
waekends, holidays, etc. Both sections use strong terms to
specifically prohibit the campaigning for any public office
while on State time or while using any State equipment or
facilities.

In your request for an opinion you also mentioned that the
employee has been informed by the appointing authority that
Departmental policy, conflict of interest, and/or ethical
considerations have been given as reasons for not allowing the
person £o seek public office without jeopardizing his job. None
of these considerations override specific State law allowing
the employee to seek public office. The State law is clear that
employees of the State of Alabama shall not be denied the right
to participate in political activities to the same extent that
is allowed all other citizens of the State. This would subject
state employees to those same laws that govern the political
participation of all citizens of this State.
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This opinion does not consider any possible
implications of the federal Hatch Act which could apply to this

fact situation.

I sincerely hope that we have fully and completely
answered your questions, and if we may provide you with any
further information, please feel free to contact this office at

anytime.

Sincerely yours,

CHARLES A. GRADDICK
ATTORNEY GENERAL

RICHARD N. MEADOWS
ASSISTANT ATTORNEY GENERAL

RMNM: £McC



